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We are so pleased to launch this Digital Licensing Handbook
exclusively for our members who are music publishing
companies around the world. IMPF and IMPEL work to better
the circumstances and environment for independent publishers
to ensure they remain the powerhouse of the global music
industry: IMPF represents the interests of the independent
music publishing community internationally with a focus on
knowledge exchange, advocacy and networking, and IMPEL is
the international collective of independent music publishers
who, together, license their mechanical rights to a wide range of
digital service providers.

Both of our organisations are
publisher owned and publisher led,
and working together to define some
common goals was a natural way
forward. During 2020, we capitalised
on that notion to agree a groundbreaking Charter of Co-operation with
the aim of collaborating on a number
of areas in the digital licensing sphere.
We developed a set of 10 beliefs and
principles to afford independent
publishers and songwriters their
rightful place within the digital music
ecosystem, and, importantly, to be
fairly and properly compensated for
their unique contribution to the
modern music business.

This Digital Licensing Handbook is
one of the outcomes of our joint
undertaking this past year. We are
delighted to have worked together
with Jane Dyball, a good friend to
the music publishing community
and a highly experienced negotiator
in digital music licensing.
We hope that all of you find the
Handbook both a useful tool and an
interesting read, and we look
forward to increased choice,
flexibility, and transparency for
independent publishers and our
songwriters in the digital music
marketplace.

ANNETTE BARRETT

SIMON PLATZ

President of IMPF and Managing
Director & Global Strategic
Liaison at Reservoir Media

Chair of IMPEL and
Managing Director of
Bucks Music Group
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1. INTRODUCTION
“The Journey” is a hackneyed phrase which we will try not to use in this
handbook, other than to say that this document seeks to set out the licensing
journey in the digital landscape for music publishers. This is not just the story
of the negotiation but of other factors that will affect your digital revenues.
A good negotiation depends on a
number of stars being aligned. If all
of these stars are aligned, it should
be possible to reap rewards on a
significant scale. In the world of
music publishing, however, the
positioning of these stars is often in
the control of others. For
independent music publishers it can
sometimes feel that you are
particularly powerless to effect
change. This document aims to
show that you can have influence,
and to offer some suggestions as to
what you can do to maximise control
over your revenues, especially if you
stick together.
Your digital income is the product of
a multitude of processes. These start
even before the negotiation,
beginning with research, and
continuing with setting up the deal
properly, processing and invoicing.

INTRODUCTION

Your income is also affected by the
distribution policies set both by your
society partner and your digital
partners, and we’ll take a look at all
of these factors.
Ultimately, publishers are in the
business of securing as much
exploitation as possible to maximize
revenues. DSP (Digital Service
Providers aka Platforms) are
therefore customers. However,
because publishers have not done as
well as others out of DSP
negotiations, it can sometimes feel
like a much more fraught
relationship. The risk is that DSPs are
considered the enemy, and while the
relationship may be combative in
some cases, it is also worth trying to
look at digital services through your
eyes as a music fan, to get an idea of
the opportunities as well as threats
that they present.

01

This handbook takes a look at the
different elements that make up the
deal and the deal process. We’ll also
look at creative opportunities, the
“pie”, the pros and cons of user
centric models as well as the
legislative backdrop. We’ll also look
for other ways to improve your
standing in the digital marketplace.
In doing so, we will look mostly at
international deals (ie. those that

cover activity) because the situation
in the US is so different to anywhere
else, and is largely determined by
rate courts and infringement
litigation. We’ve also referenced
major publishers in cases where
they have engineered an
advantage, in order to show how
they have used that advantage so
we can learn from it.

2. BIEM VS QUALIFYING OR
'ANGLO-AMERICAN' REPERTOIRE
The first thing to note is that the
opportunity for publishers to take
control of their digital licensing
currently only really exists for
‘qualifying repertoire’ (sometimes
referred to as “Anglo-American
repertoire”*). This is because the
mechanical publishing rights in
qualifying repertoire are owned or
controlled by the publisher and
administered by the society whereas

for BIEM repertoire, the mechanical
publishing rights are owned and
controlled by the society. The society
therefore owns the rights and won’t
give permission to anyone else to
administer them. However, there are
ways in which BIEM repertoire
publishers can improve their
situation and this document should
assist with those, including holding
your society to account.

*As of July 2021, qualifying repertoire for IMPEL membership consists of works whose writer is a member of one of the following PROs:
ABRAMUS, ACUM APRA, ASCAP, BMI, GMR, IMRO, MESAM PRS, SAMRO, SESAC, SOCAN

BIEM VS QUALIFYING OR "ANGLO-AMERICAN” REPERTOIRE
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3. RESEARCH: DOING
YOUR HOMEWORK
The most important part of the
negotiation is the research phase.
Unfortunately, many collection
societies don’t really focus on
research. This is because they’ve
historically licensed to rate cards,
which offer little or no flexibility as to
fee structures. At times, this can lead
to a perception that there is less
need for them to understand the
businesses they’re licensing – which,
in turn, can lead to a tendency to
expect the business to understand
them. This means that digital
services are expected to adapt to
rate cards, which also explains why
Spotify was initially refused licences
across Europe. Its business just
didn’t match any of the boxes into
which licensees were expected to fit
in order to get a licence.
The major publishers understood
that DSPs needed bespoke licences
that are adapted to each service, and
so they looked at ways to achieve
this – which required the withdrawal
of rights from societies for their
qualifying repertoire. The major
publishers then negotiated
individual bespoke licences with
individual DSPs, and no two licences
were identical. This gave them a real
advantage in the market over those
who were relying on collection
societies.

RESEARCH: DOING YOUR HOMEWORK

In preparing for a negotiation,
the best source of research is the
DSP themselves. This makes it
essential to meet with the DSP.
Your collection society may not
encourage meetings between
writers/publishers on the one
hand and DSPs on the other. So,
if this is the case for you, and you
are dependent on your society to
license an important DSP on your
behalf, you may need to lobby
them to set this up.
The DSP/publisher meeting
should include:a presentation from the DSP
about their business model
and their strategy
an opportunity for the
publishers to ask a number of
well-prepared and thoughtout questions
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Sometimes the temptation for publishers is to use these meetings as a
means of getting matters off their chest. They might berate DSPs for their
business model and income stream. This is a waste of time and a missed
opportunity. The table banging can come later. The best information to find
out from the DSP is for example:-

01

How this service is different from other DSPs?
What is its functionality? Is it a completely new offering or is it a
variation on an existing model?

02

Who is behind the service?
What is the background of the people leading it. Do they have a
track record of success as individual executives?

03

Access to a beta version (if it’s a new or updated service)
Try it by using it. Understand it and see if you think music fans will
like using it.

04

How their business is funded?
Do they have lots of investment and access to lots of cash – and if
so, who is funding them and what are those funders’ expectations
from the business?

05

How does their business model work?
Do they have any means of making any money themselves so that
they can afford to pay you?

06

Information about their audience
What is their growth rate, location, age and demographic profile?
Does their audience set them apart from other services? What
repertoire does well on their service?

07

Information about their revenue
Does their revenue growth match their audience growth rate or is it
out of kilter? If out of kilter, how & why?

08

What discounts do their users receive?
Does then service have group discounts, family plans, student
discounts etc? What effect do these discounts have on their
income?

RESEARCH: DOING YOUR HOMEWORK
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09

Information about the other licences they have in place
To what extent are the major labels & publishers involved &
supporting them? Where are they in their negotiations with each of
them? The fact is that they can’t launch until all their licences are in
place so there’s little point in you prioritizing their deal negotiation
if the DSP has hit a roadblock with someone else.
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What do they think about the other DSPs?
This is often the most revealing way of finding out things – what
does YouTube think of Spotify, and what does Spotify think of
Amazon? They will be spending a great deal of time looking at their
competitors and will therefore have really good intelligence about
each other. Usually, they’re happy to point out their competitors’
flaws, which will help to inform you when negotiating with those
competitors and will also give you more information about how
DSPs differentiate themselves from each other.

Another good way of finding useful intelligence is to develop strong
relationships with the digital licensing teams at the major labels. They usually
have large teams and therefore greater and more well-resourced specialist
expertise – including data scientists - than publishers and societies, and even
if they don’t, their influence on DSPs will be disproportionately significant.
Finally, it’s worth remembering how much data collection societies are sitting
on. They should be asked to prepare a DSP-specific strategic business report
ahead of the negotiation to look at the DSP’s historic revenues, their
accounting accuracy, their growth vs market growth, how they compare to
similar services etc.
All of this research will help you compile your list of “asks” for the DSP. Before
the negotiation starts you will already have a good idea of things they are
likely to be moveable on, and things that will be problematic for them. My
advice is to take the “gives” before you focus on moving the needle on the
problematic areas.

"Digital licensing is a such an important part of our
business but it is also ever-expanding and extremely
complex. Being given a 360 degree view of the subject,
coupled with practical advice is both valuable and quite
unparalleled in the industry. It also strongly underpins
the value of being part of a collective like IMPEL.”
HARRIET MOSS
Managing Director, Manners
McDade Music Publishing

RESEARCH: DOING YOUR HOMEWORK
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4. FEE STRUCTURES
Once you’ve gathered as much information as you can,
it’s important to take time to think about fee structures.
There are usually 3 key elements to a licence negotiation: percentage
revenue share, a per-unit minima, and an advance/minimum guarantee. Let’s
look at each of these in a bit more detail.
.
A PERCENTAGE REVENUE SHARE.
We always used to talk about "the journey to 15%."
However, some publishers are now getting more
than 15% from some DSPs, and in fact it’s possible to
get 100% if the DSP is a loss leader (See MySpace
example below). Many of the Myspace deals worked
out at more than 100% as there was no revenue –
the DSP was trying to grow the business asap ahead
of a sale, with the sale price calculated against the
number of “eyeballs” on the site as opposed to the
financial success of the business.
The percentage revenue share is therefore pretty
meaningless in isolation, and that’s why it’s so
crucial to have the research to be able to find out “a
percentage of what, exactly?”

A PER UNIT MINIMA
(per stream or per subscriber or both). This is
really important because it is the minimum
amount of money you will be getting. There is a
huge amount of variation in minima, whether per
subscriber minima or per stream minima. This is
further explained in the case studies below.

FEE STRUCTURES
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AN ADVANCE OR MINIMUM GUARANTEE
An advance is paid up front and kept by the
licensee if not recouped. A minimum guarantee is
paid at the end. It’s always best to have money up
front of course, but some societies don’t like
advances because it makes accounting difficult.
Publishers are usually very happy to deal with the
difficulty because that’s how they operate their
business anyway – and because they like cash upfront payments! There’s a reason for this: if a DSP
has a fragile business model and risks going bust,
you could be whistling for your minimum
guarantee.

How this trinity of deal factors work together varies hugely from one DSP to
another. Here are a few examples of how this has worked in practice over
the years:-

MYSPACE
For a long time Myspace believed they were not carrying out any licensable
activity (using ‘safe harbour’ arguments). However, eventually, they started to
negotiate licences. Myspace had no business model and no revenue, but
quite high usage. The lack of business model meant that they weren’t able to
earn significant revenues from their users, and were therefore not going to
be able to pay publishers a per stream minima. Their (perhaps accidental)
business model was to grow their audience and then sell to someone who
valued their audience size more than their revenue. Their licences tended to
be flat fee payments because of their lack of ability to pay a minima. This
equated to a very high revenue share because their revenue was minimal.
Although no one was happy with their licences, it was possible to get
Myspace to agree to a very high revenue share because it was meaningless
to the deal. However this could be used as a precedent for a high revenue
share to use in arguments against other DSPs. Consequently, it was relatively
easy to get Spotify to agree to a higher-than-15% revenue share on their free
service as opposed to the 12% they were offering. Advances are also
particularly helpful in dealing with businesses that don’t really have a
business model and so are unlikely to survive. Many businesses came and
went in a matter of months and so the best way to negotiate with them was
perhaps to do a quick deal, take an advance and wait for them to go bust.

FEE STRUCTURES
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APPLE
Apple – Apple has never wanted to pay advances, and was very reluctant to
pay per stream minima. Their business model enabled them to pay a
comparatively high monthly per subscriber minima. In a surprising move
that made some people suspicious, they voluntarily increased the per user
minima. Was this to undermine their competitors Spotify and Amazon? We
can’t know for sure but certainly it helped rightsholders to increase per user
minima with Spotify and Amazon to be able to say “your per user rate is
much lower than others in the marketplace”
AMAZON
Amazon’s problem was that their music offering was linked to Prime, which
cost €79 p/a and covered all sorts of other services such as free delivery on
shopping packages. At the time, Amazon couldn’t afford to pay 12% rev share
because of all their other costs. Despite being an incredibly wealthy business,
they also were unable to pay sizeable advances, due to “internal policy”. The
only element they could move on was the per stream minima. The silver
lining of their policy meant that it was relatively easy to persuade them to
pay among the highest per stream minima of all DSPs. The reason they
could afford this was because not many people were using their streaming
service and they didn’t have many streams. Amazon’s per stream minima
then helped leverage Spotify’s position from a “no per stream minima” to a
blended per stream minima. A blended per stream minima agrees to pay an
average per stream minima calculated against all elements of the service
(free and paid). It’s better than having no per stream minima and so was an
improvement on the prior Spotify deal.
The mistake made by some collection societies with Amazon came with the
launch of the Echo smart speakers. Echo defaulted to Amazon Prime for
playing music. So if you said “Alexa: play “Honky Tonk Woman” it would be
played from the Amazon Prime/free service unless you linked your Echo
speaker to another (eg your Spotify) account. Amazon saw that this would
massively increase the number of streams, which would, in turn, make
Amazon’s royalty bill much, much higher. So Amazon made a big deal of
“reluctantly” offering a blended per stream minima (calculated as an average
minima taken from across their different services) knowing that it would
result in a higher per stream minima on Amazon Music (which no one used)
but a significantly lower minima on Prime (which everyone used). This is an
example of when a blended minima rate was a really bad idea, and so
perhaps if those that took it had done their due diligence, they might have
had second thoughts. Another argument for pre-negotiation research.

FEE STRUCTURES
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SPOTIFY
Up until 2019, Spotify had never turned a profit on their business. They kept
going because of large influxes of cash via different funding rounds and an
eventual IPO. Some publishers were quick to establish that Spotify was
prepared to pay generous advances and capitalized on that. For the first few
years in the digital marketplace collection societies refused to take advances
because of problems with accounting – any recoupment would have to be
handled manually. Societies now take advances (although sometimes this is
in the form of minimum guarantees which are paid at the end rather than
the beginning of the deal), but not on the scale of major publishers and
labels. It’s certainly the case that Spotify’s advances meant that it was
possible to persuade Amazon to pay advances when they had historically
refused. Spotify was also one of the first services to agree to pay a per stream
minima on their free ad-supported service. They did this by way of agreeing a
blended per stream minima across both of their services. This is an example
of when a blended per stream minima was a good idea. Blended per stream
minima can therefore be a good or a bad thing depending on the starting
position and the amounts paid.
The final thing to say about these three pivots of the deal (revenue share,
minima, advance), is that for the major publishers it is really crucial to be able
to flex against any of these pivots. Major publishers will start their negotiation
using their highest per stream minima, plus their highest rev share, plus their
highest advance, and will be able to use precedent to argue that others are
paying those rates. They might omit saying that no one is paying ALL of those
in combination.
That’s not possible with collection societies who might say - “The deal is 12%
revenue, the minima is €1 per user per month and we can’t deal with
advances so we won’t ask for one” and, more importantly, they may say that
to everyone regardless of the business model of the individual DSP.

The huge advantage to handling your own
negotiation is the ability to pivot between
these three with a great deal of flexibility.

FEE STRUCTURES
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5. NEGOTIATION
Of course when you start a negotiation with a DSP you will argue every single
deal term. So regardless of the type of DSP, you will ask for a huge advance, an
enormous minima and an ambitious revenue share. You’ll quickly see which
areas the DSP can move on as you start the negotiation game of ping pong,
and you’ll be able to check back against the intelligence you gathered during
the DSP meetings, which might include:Issues on which you might be able to push them
The DSP’s internal constraints
What their position is going to be in the market – are they capturing
a new demographic which hasn’t yet been reached?
How successful you think they are likely to be?
How familiar their executives are with the licensing landscape and
to what extent you have to teach them about your business?
How do they bill their users? This is particularly important in the
area of free trials. Do their users get to try the service for free before
handing over their credit card details (which creates a barrier at the
point of signing up), or do their users have to give up their credit
card before getting access to the free trial and then opt out? These
alternatives question the laziness of the user (in handing over card
details, or cancelling subscriptions) and capitalize on human
behaviour to make business decisions. You may want to have your
own research and views on which is best. Generally speaking, any
barriers to users handing over money will have an impact on the
service and it’s good to have this on your radar.
Naturally, the negotiation is not just about the yes/no of arguing, it’s also about
your powers of persuasion, and sometimes those can require almost
Machiavellian tactics.
There can be many different approaches to negotiation. Some people think
they can get more out of DSPs by being friendly and trying to get the DSP to
open up & volunteer more information, while others take a more table-banging
approach. Different people will take different approaches with different DSPs,
usually depending on their own character.

NEGOTIATION
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It’s important not to underestimate the importance of the “theatre” of the
negotiation. This might include the speed of the negotiation, the use of
different negotiators, the tried and tested good cop/bad cop routine - and it is
worth spending time thinking about this before you start. If not handling the
negotiation yourself, you should do your utmost to make sure you have at least
met the DSP, and, if necessary, you should be prepared to manage your society
licensing partner through the process, using the tools set out above, and
relying on the research you have carried out.

One of the most hotly debated area of the negotiation is
market share. This is important when establishing
advances, and sometimes flat fees. It’s worth
remembering:It’s not your role to make sure that the DSP isn’t calculating market
share on more than 100%. DSPs like to get publishers to agree that
they shouldn’t be entitled to more than their fair share, and that the
total of claimed market shares that they are paying out on shouldn’t
exceed 100%. There’s absolutely no reason to agree to this
argument. You have no visibility on the market share claims of other
licensors. So, whether or not they are correct is a matter for the DSP.
You are only interested in your own number.
When the DSP asks for market share information it’s not because
they need it. They have all the data necessary to establish what your
market share is. It’s because they know that you don’t know what
your market share is. It’s a negotiation tactic not a genuine
question.
We are all aware that the bigger you are, the more powerful you are,
but smaller players should remember that power also lies with
negative control. Negative control means that if you have 5% share
of Uptown Funk your negative control is actually 100% of that song,
because if you don’t agree to license your 5%, the DPS will have to
take down the song.
Adding up market share is playing to the DSP’s hand. Instead try the
approach of “Do you want “Uptown Funk” or not?” Or just call them
out and say “well our market share might only be 3.7% but
unfortunately for you it sits across 20m songs. So we’d like more
than our fair share please.”
It’s always worth referencing compositions you control by name in
your negotiations. If you’ve done your homework and during your
research phase have found out from the DSP what catalogue does
well on their service, you can use that in your negotiations to namedrop works you know they won’t be able to operate without.

NEGOTIATION
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Overall, the recommended approach to negotiation is to say

"You and I are going to have a really difficult and
aggressive negotiation, so let’s agree that we will try
and keep that period brief. It will be easier if I
understand your business so please give me as much
information as you can. I would like to get to the stage
where we are celebrating over an enjoyable dinner at
Midem as soon as possible.”
Response time here is paramount. Unless going slow is a tactic, it’s important
to respond quickly to keep the DSP engaged. Even if your response is playing
for time, or simply saying “no”, there’s no point in needlessly annoying a DSP
over a slow response.

“DSPs are not only creating revenues for all
parties within the music industry but also
contributing to cultural interactivity among
communities, countries and all segments of
society. In this new decade, independent music
publishers from around the world now have the
chance of managing digital rights better than the
physical business, sharing their commercial and
cultural experiences and developing effective
creative and business collaborations. The cooperation of the two indie umbrella organizations
IMPEL, IMPF is really meaningful and can take
digital rights management to the highest level.
With this handbook, two organizations have
already written the methodology and road map
for digital licensing.”
ALI COSAR
Managing Director, Median
Müsik, Edisyon

NEGOTIATION
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6. PRECEDENTS
There are very strong opposing views on
precedents. Some say that having
precedents for the commercial terms of
digital deals is essential, while others
argue that precedents are disastrous
and dangerous.
Precedents are essential if you want an
easy argument to use – e.g. “we can’t
agree to that because it would set a
precedent to other DSPs”. This is a
straight up “no”, which the opposing
“team” will quickly understand.
On the other hand, precedents are
disastrous if you want to take an
opportunistic approach to negotiation
because if you say you are treating
everyone the same, you kind of have to
treat everyone the same. Some would
say that relying on precedents might
mitigate the risk but also reduces the
opportunity in a negotiation.
It’s therefore worth considering what
your position on precedents is, and
reviewing it annually with your licensing
partners. Perhaps the answer is to have
a few redlines that you don’t cross. Or
perhaps it’s helpful to have a per stream
rate of 0.3c on one deal with no advance
or revenue share, and to have a 20%
revenue share on another deal so that
you can go into a new negotiation with a
straight face and ask for a 20% rev share
with a 0.3c per stream minima on the
same deal, on the basis that “others are
paying those rates.”
All in all precedents can be your friend
and enemy so perhaps it’s best to have a
non-precedential approach to
precedents!

PRECEDENTS
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7. SANITY CHECKING
Throughout the entirety of the
negotiation, and certainly before
anything is signed, it’s important to
run sanity checks. You need to make
sure that someone on your team, or
at your society, is a whizz when it
comes to looking at data because
this is a key part of any deal making
in the digital space.
Given that DSP executives move
around a LOT, it’s important to make
sure that your Amazon deal (for
example) wouldn’t look bad if Spotify
were to adopt it. One way of dealing
with that is to plug the Amazon deal
terms into the Spotify usage report.
This doesn’t require reprocessing,
just some mathematical
manipulation. Returning to our case
studies, the first Amazon deal would
look amazing on Spotify deal terms
because the per stream rate was
higher.
People talk a lot about ARPU – this is
the measure of Average Revenue
Per User – and labels talk about it a
lot. However, no deal structures use
ARPU as a deal term. This is because
it’s difficult to work out in real time,

but it is quite easy to look at
retrospectively and it will tell you
which DSP has the most valuable
users. Another interesting
calculation to look at is to take the
DSP usage projections and look at
what happens if they are 15% out in
either direction – let’s say 15% more
successful or 15% less successful
than they think. What does that tell
you about the deal terms you’re
negotiating?
The great thing about data sets is
that you ask for one question to be
answered, and the answer is almost
guaranteed to give you two further
questions to ask, which in turn gives
you four further questions to ask.
Sometimes, the problem is not
knowing what questions you should
be asking of the data, in which case
the solution is generally to ask one
question and then the answer will
tell you what else to ask. After a
while you have fewer questions to
ask of the data. Your confidence in
your decision making will grow, and
you will feel happier about signing
the deal.

This handbook is a great collaborative tool that will
help our community of Independent Publishers to
better understand and benefit from the digital
licensing system - and, in doing so, to continue to
flourish.”

LENA LEBENDIGER
CEO - Fermata do Brasil

SANITY CHECKING
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8. SIGNING THE DEAL
The biggest problem with signing a
deal is the thought that someone else
has signed a better one. However, if
you’ve done all your homework, asked
the right questions of the DSPs and of
the data available to you, then you
should be confident in your decision.
That said, it’s always worth finding out
what you can about other peoples’
deals (within the limits of competition
and anti-trust law) just in case. This is
another reason to make friends with
the DSPs and ask them about their
competitors.
One thing to keep an eye on,
particularly with deals being done by
your society, is the delay between
agreeing the deal and getting it
signed. At the major publishers, this
process usually is handled as quickly as
possible so that the advance can be
handed over, or the repertoire can be
uploaded onto the service. There’s
likely to be someone breathing down
the deal-maker’s neck asking “is it
signed yet?”, which in turn means the
deal makers will be pressurising the
legal team (if different). Where
collection societies are handling the
legal work, this can sometimes take
months. There are many reasons for
this, but the best way of dealing with it
is to make sure you are asking the
questions “is it signed yet?” and “if not,
why not?” regularly.
You should have someone on your
team able to jump on a call between
society lawyer and DSP to understand
the issues and find solutions. It’s not
great business for a €M deal to get
stuck on the finer points of withholding
tax clauses.

SIGNING THE DEAL
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9. SETTING UP THE DEAL
Within a major publishing company,
once the deal is signed, all relevant
departments will be notified
immediately. The accounts department
will know to raise the invoice and the
copyright/admin department will know
to follow up with the DSP to discuss
setting up the catalogue and sending
out copyright information.
Within a collection society this doesn’t
always seem to happen, but until the
deal is set up there will be no income at
all. A great deal of attention needs to be
put on setting up the deal, because
without someone driving it, the deal
has to meander its way through the
system and work to each department's
priorities. There are a few examples of
DSPs going bust in the time it takes for
societies to set up the deal. Make sure
you have all people involved in the
process present, at the most senior
level, and keep a list of each deal so that
you can check where it has got to in the
system and where the hold-up exists, if
anywhere. This is another area where a
focused, persistent voice can achieve a
lot when representing a group of
repertoire owners.

SETTING UP THE DEAL
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10. PROCESSING, INVOICING AND COLLECTING
The most important thing to
understand here, at least as far as
European collection societies are
concerned, is that no invoice can be
raised and no money collected until
the usage reports are processed.
Furthermore, the usage reports to
be processed are for ALL uses by the
relevant DSP regardless of whether
or not they include your repertoire.
And additionally, this happens in
every society whether they have a
state of the art new IT system and 30
million songs registered, or whether
they have a clunky excel
spreadsheet system and 30,000
songs registered. Given the
difficulties of processing trillions of
lines of data, collection societies
usually process the biggest services
first. However, this may mean that
some DSPs never get processed.
And if they don’t get processed they
don’t get invoiced. And if they don’t
get invoiced….. It’s worth reiterating
that some DSPs have gone bust
before they were ever invoiced.
This is another argument to say that
every DSP should pay an advance
even if it’s just presented as a
payment on account. You should
also focus on the liquidity of any
DSP. If you start to hear rumours
that a DSP is struggling financially
then push your society to process
them sooner. Make sure you see a
quarterly update of all deals showing
when they were last processed,
invoiced and monies collected. Keep
a very close eye on this key
document and make sure your

PROCESSING, INVOICING AND COLLECTING

agreement with any collection
society gives you the power to move
any DSP further up or down the
queue. Note that this may not be
possible if, say, you share a society
partner with e.g. Sony, and if e.g.
Sony is insisting that Spotify gets
processed next under their deal, it
will mean that your Spotify deal will
also get processed at the same time
– because your society partner will
want to process all catalogues
they’re representing at the same
time. This is not always a bad thing,
but be aware that it’s a ‘thing’ that
you need to keep an eye on.
Invoicing often happens in two
stages. The first stage is when a
collection society sends an invoice
showing what it believes it is owed
from the usage files it has processed.
A good society will get this invoice
placed and paid promptly. Not all
societies are able to do this in good
time, and so DSPs will have been
invoiced for less than 100%. This
means that a second invoice has to
be submitted which will be a prorata invoice of the residual or
unclaimed monies. This second
invoice will inevitably be a bit of a
lottery with winners and losers. Find
out as much as you can as to how
your society partner is handling this
second invoice so that your
catalogue is best represented.
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11. DISTRIBUTION
How monies are distributed may be the
single biggest factor in how much
money you will receive – perhaps even
more significant than the actual deal
terms. Too often the distribution
policies followed by societies can make
a bad deal worse but it’s worth noting
that some distribution policies will have
been set even before the money
reaches your society. Some of the DSPs
are making internal distribution
decisions before they even account
onwards. So it is absolutely essential
that you put yourselves in a position
where you a) understand and b) have
influence on distribution policies.
Remember that the word “policy”
means that someone somewhere has
made decisions which affect the
natural flow of revenue. There’s no
policy required on a synch invoice
because it is a direct transaction and no
decisions need to be made about how
to pay the money onwards. However,
once usage reports against trillions of
lines of data are involved, the issues
become more complex. Wherever a
policy is required, it revolves around a
decision made by a group of people in a
discussion in which you need to be fully
immersed.
Joining a licensing collective should
increase your ability to influence your
partner society’s distribution policies
because your negotiation power is
much more significant. The ability to
influence these issues can be
established in the collective’s
contractual relationship with its society
administration partner because that
contract is negotiable in a way that a
society membership agreement isn’t.

DISTRIBUTION
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If you can’t get to the stage where
you can influence distribution policy
– for example, if you are tied by nonnegotiable membership agreements
with your home society - you must
arm yourself with knowledge as to
exactly how they work, because this
might inform how you negotiate the
deal with a DSP, where this is an
option for you. You may then try to
negotiate a deal based on your
knowledge of distribution policies,
although it’s worth remembering
that distribution policies may
change whereas deal terms won’t!
Societies often deal with a
distribution in two parts. The first
part is a payment of matched
income. Matched income will be set
against the compositions which
have been exploited because the
works have been identified.
The second is unmatched income.
This is usually paid out pro-rata
using matched income as a proxy.
So, if your composition hasn’t been
matched, it will miss out twice. To
get a sense of the scale of this, just
see the recent announcement on
$424.4m unmatched income paid to
MLC in the USA.
Sometimes, unmatched income will
be paid out pro-rata against a
completely different DSP (so, for
example, Facebook’s unmatched
income may be paid out by
calculating it against Spotify user
data). At the very least you need to
be aware of these kinds of decisions.
Also, sometimes income will be
processed against a different usage

DISTRIBUTION

period than the period in which it
was earned. There can often be
valid reasons for this, but if you
have a big hit in a certain period,
it’s really worthwhile making sure
that distribution policies within
DSPs and within collection
societies are not disproportionately
affecting your income.
The problems of distribution are
even greater in relation to services
with limited data. Unbelievably,
YouTube falls into this category
because their usage is so high. So
YouTube will be applying their own
distribution policy decisions before
payments are even made to
collection societies and other
licensors.
It’s worth reiterating that the clue is
in the word policy – it means
someone has made a decision. You
(or someone on your behalf)
need(s) to make sure you
understand exactly what decisions
have been taken and what their
effect is. If you match what a DSP
tells you about their distribution
process with what your society tells
you about that DSP’s distribution
process, it can often point you
toward the problem, if there is one.
DSPs are generally happy to make
sure that you understand how they
have paid you, because they don’t
like being accused of underpaying.
There is absolutely no need for
distribution policy to be opaque. So,
perhaps ask your society to explain
to you how they get paid by
YouTube and then ask YouTube
how they pay your society and
compare the answers.
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12. DSP RELATIONSHIP MANAGEMENT
It’s important to keep in touch with
DSPs between negotiations, if at all
possible. Sometimes these
relationships take time to build, but
once built they will last. If you are
struggling to get the attention of a
DSP then use IMPEL or IMPF or your
local MPA or your local collection
society so that the DSP can talk to
several of you at once – they really
want to meet as many rightsholders
as possible.
Their business doesn’t stand still
between negotiations and nor does
yours. So, regular meetings whether
formal or informal are really helpful.
An invitation to a dinner at Midem,
or the Songwriters Hall of Fame can
do wonders for a relationship, and
you can often find out a lot more
about their business issues over an
informal drink than at a formal
meeting where everyone is taking a
position. However, formal meetings
are also important – looking at their
growth in the market, how they
compare to their competitors and
what issues they see on the horizon.
It’s important to try out any new
technology they’re supporting, and
to have early access to new
upgrades of their app software. Your
partner society should be able to set
this up for you, but DSPs are usually
happy to meet with groups of
rightsholders (whether via IMPEL,
IMPF etc.).

Make sure you’re clear with the DSP
as to what info you would like
presented to you and make sure
your deputation of publishers has a
clear understanding between them
as to the purpose and desired
outcome of the meeting.
Don’t forget to get DSPs excited
about your repertoire. Tell them
about your successes, new signings,
upcoming releases and invite them
to the occasional gig. One thing that
unites people who work at DSPs and
people who work in the music
industry is their passion for music.
Make the most of your leverage in
this respect to show them your close
relationships with your writers, and
invite them into your world.

You can either hold these meetings
with your society partner or without
them. You should make sure to have
at least some of them without your
society partner.

DSP RELATIONSHIP MANAGEMENT
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13. HOW TO WORK WITH
YOUR SOCIETY PARTNER
In this context, what we mean by your
society partner is the society issuing and
administering licences on your behalf.
So for publishers licensing through
IMPEL for ‘qualifying repertoire” this
would be SACEM. For a German
publisher licensing German repertoire
this would be GEMA. If it were possible
to take the best bits out of each society
and put them into a new society, it
would be possible to create the perfect
collection society. However, the reality is
that there are good bits and bad bits
about each society. One of the
challenges in working with a longestablished organisation is breaking
through the “this is how we do things”
mindset in order to improve systems
and services, which is crucial when you
are so dependent on them.
You can improve your situation through
a really detailed understanding of the
society processes, how the processes
work with each other – especially with
regard to the handover of processes
from one team to the next, when things
often get lost – and how they can be
improved. It helps if you’re asking on
behalf of yourself and other repertoire
owners, and if you have a market share
(individually or collectively) which allows
you the ability to put your foot down
occasionally.

HOW TO WORK WITH YOUR SOCIETY PARTNER
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So, the key is to ask questions, and ask for reports which will tell you and
them how you are doing. These might include reports into:PROCESSING, INVOICING, COLLECTION
AND DISTRIBUTION TIMELINE:

Make sure you receive regular reports on this on a
DSP by DSP basis. The timeline should be
constantly improving. If it’s not, then your society
may blame the delays on other societies who are
too slow to invoice. You’ll then know that you need
to ask your society to meet with that third party
society, with you present, to try and help work out
how to speed things up. Asking for something and
getting it are two different things, but the more
you ask, the more likely you will get it. Be proactive.

BAD DEBTS

Because there can be a significant delay in
invoicing, it means that any hold-ups in processing
can create a problem with bad debts. Ask your
society to keep you informed about bad debts.
These can usually be avoided if you’ve received an
advance, but if you haven’t, it is sometimes possible
to get a payment on account even after the deal
has been signed.

MARKET GROWTH

According to the IFPI report for 2020, paid
streaming was enjoyed by 443m paid subscribers,
up from 341m as at the close of 2019. This 30%
growth should be represented by a 30% growth in
your digital income. Allowing for invoicing delays,
one might expect to see the 30% growth a year
later, but it should still be visible. If it isn’t, then this
is a useful signal. Ask your society for a report, and
to tell you where that 30% growth is in your figures,
and arm yourself with independent knowledge
from industry commentators so you can ask the
right questions.

HOW TO WORK WITH YOUR SOCIETY PARTNER
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MARKET OVERVIEW

Societies have nowhere near the same market
overview as labels. Anything you can do to
encourage them to focus on the big picture will
help you and them grow your business. Continue to
organize conferences and include outside speakers
from labels, from market commentators, and from
lawyers. Any intelligence you can get will be
helpful, and the broader the better so that you
have the widest range of views to inform your own
strategy. Perhaps ask for a market overview every 6
months.

14. CREATIVE OPPORTUNITIES
As DSPs like to remind music
publishers, they can provide
opportunities for the promotion of
repertoire. There’s plenty of evidence
to show that acts have been broken
across Spotify or YouTube. Usually
DSPs remind publishers of this at the
time of a deal negotiation in order to
reduce their royalty cost. However, it
is worth trying to negotiate with a
DSP over the prominence of your
repertoire, such as securing a certain
number of playlists or a slot on their
landing site. Although, of course, it’s
not worth sacrificing financial terms
for, it has been known for publishers
to secure promotional benefits in
their deal from one or more DSPs.
Be especially careful to avoid
anything that smells like payola.
Paying for promotion should be left
to labels and not publishers but that
doesn’t mean it’s impossible to
secure free promotion. Ask about
these opportunities because they will
not be offered. This is another reason
to have regular catch ups with DSPs.

to them about ways to grow their
revenues. This is not just “attract
more subscribers” but also upselling
opportunities. Labels are really
starting to focus on this. It’s possible
to imagine the thought process at
Warners over their new podcast
partnership with Spotify - “Our
Spotify royalties are being diluted by
all of the new podcasts on Spotify –
let’s set up a podcast partnership
with Spotify.” Hopefully some of the
DSPs will find a way to upsell
services and offerings to their
subscribers to generate more
revenue. Want to get a more
personal link to your favourite artists
for another €100 a year? Yes please!
Want to listen to their new album
before anyone else for €10? Yes
please!
There’s no reason why publishers
shouldn’t be part of that discussion
with DSPs to look for opportunities
to input into service development.

As your relationship with the DSPs
becomes closer, it’s possible to talk

CREATIVE OPPORTUNITIES
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15. INTERNATIONAL OPPORTUNITIES
IMPEL and IMPF have done great work in looking for international
opportunities, but it is important to be proactive because in some
developing countries deals are still done “under the table.” Speak to your
international partners, maybe host an international meeting where they talk
about market trends and issues, and as usual you may find out more at the
dinner afterwards than at the meeting itself.

16. THE US MARKET – TWO
ELEMENTS TO BEAR IN MIND
Although the focus of this report is not the US market, it is worth looking at
two ways in which the US radically differs from Europe and most of the rest
of the world.
The first is the role of the rate court. As you know, the rate courts are
embedded in US legislation, alongside the consent decree. The US rate
courts have not historically favoured copyright owners. They take a long time
to make decisions and decisions can be appealed. This has a very disruptive
effect on cashflow and makes it difficult to understand the market. For
example, during the appeal process, DSPs can decide whether to pay the
“old” or “new” rate. As of Spring 2021, Apple is paying the new rate and
Spotify is paying the old rate. For a writer looking at their royalty statement
they would see Apple as a more valuable service than Spotify. However,
should the DSP appeal not be successful, Spotify will have to pay a huge
amount of back royalties and for a period or two they will look to be a
disproportionately valuable service. So, context is key.

INTERNATIONAL OPPORTUNITIES
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The second issue is the role of copyright infringement litigation and the
penalties attached. The statutory damages can be up to $150,000 per
infringement. No wonder songwriters were suing Spotify directly. One
missed mechanical licence on one missed song creates an enormous liability.
These pieces of litigation, of course, led to the Music Modernization Act and
the creation of the MLC. The infringement landscape in the US has enabled
the NMPA to sue DSP after DSP and recover millions of dollars for their
members. It is essential to make sure you are receiving your share of those
settlements – either from your subpublisher, or through your society
network, or directly through membership of NMPA.

One of the founding principles of IMPF is its
recognition of our confidence in, and our impact
on the global music business. By working
collaboratively as independent publishers we all
rise together, and this handbook is a good
example of how sharing knowledge and best
practice for the independent music community
will help ensure both publishers and our
songwriters benefit fully from the digital licensing
economy."

ENDER ATIS
COO, Budde Music

INTERNATIONAL OPPORTUNITIES
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17. URBAN MYTHS
There are a few issues that come up repeatedly for discussion – often forming
part of well meaning campaigns - and it’s worth taking a look at whether
they can be substantiated or not. Like elsewhere in this document, this
section in particular reflects the subjective views of the author.

PUBLISHERS
SHOULD
HAVE A
BIGGER
SHARE OF
THE PIE?

Of course publishers should have a bigger share of
the pie. Of course publishers should have more
money but how did we get to start talking about the
pie and who’s going to give us a bigger share?
Perhaps if we’d done a better job of negotiating
ringtone licences we would be in a better place with
streaming. Back in the days of ringtones when
ringtones were still beeps and whistles rather than
mastertones, societies set what seems now to have
been a very low rate of 15%. This was based on
precedent and how they licensed CDs (a mere 8%)
so perhaps at the time, it felt like a huge amount.
However, when record companies came into the
market they immediately charged 50-60%, and
when ringtone suppliers couldn’t pay it, the labels
united with the ringtone suppliers to fight the
publishers for less. This alliance of labels/users vs
publishers continued into the online market and is
(quite rightly) baffling to people outside the
industry.
The Spotify deal was one of the first deals to be
negotiated by publishers directly (rather than via
collection societies) and that deal secured a revenue
share of around 33:66% as between publishers and
labels. Labels then improved their position by
leveraging their access to i) artists, and ii) the sound
files which had to be to delivered by labels, to
improve their position vs publishers to roughly 25:75.
Clauses existed in label contracts which said “and if
you pay publishers more than X% you have to pay us
an additional Y%.” Perhaps they still do.

URBAN MYTHS
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Should the DSPs increase the pie? - Spotify is about
the only pure music service which doesn’t have a
tech arm or ancillary income, and it took them 10
years to be profitable. It’s very difficult for them to
them to pay out more royalties in total in order to
pay publishers more. So do we feel that on balance
it’s better to have Spotify than not have Spotify?

SO, FROM
WHOM
SHOULD WE
ASK FOR
MORE OF
THE PIE?

Should the labels take a smaller slice? – how realistic
is it that labels would take less so that publishers
can have more? – probably not very.
Should our governments intervene? – can we ask
our governments to force DSPs to pay publishers
more either by forcing DSPs to increase their royalty
load or to force labels to take less? Of course we can,
but do they like us more than they like Google? Will
they understand the nuance of our business to be
able to make good legislation? If they intervene in
our negotiations what other negotiations will they
want to intervene in? What will we be expected to
give up in return – copyright exceptions? Involving
the legislators is a fairly high-risk strategy.
Perhaps one place to look is the in-app purchase fee
which is charged by apple to third parties who want
to sell their subscriptions on apple’s app store. It will
be interesting to see how this plays out with the
competition authorities at the European
Commission in Brussels because this amounts to
around 30% of the “pie”. So perhaps writers and
publishers can take some of that 30%.

EQUITABLE
REMUNERATION
(ER) IS WHAT WE
NEED?

URBAN MYTHS

Some industry organisations are arguing
strongly for the new ER right, and some are
arguing strongly against. The fact is that this is
the equivalent of moving deckchairs (although
hopefully not on the Titanic). There is no
guaranteed overall gain with ER, just a
redirection of revenue.
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Soundcloud has been very clever in stepping
towards a user centric model of payment in which
royalties are calculated with reference to specific
users rather than relative to the use of the service
overall. They’re answering a call that has been heard
from many areas of the music business in recent
years. It immediately makes Soundcloud the good
guys and takes away scrutiny from the rates they are
paying. It will mean that some people are better off
and some people worse off, but it will be interesting
to see how their total payout changes over the
coming years.

A USER
CENTRIC
MODEL IS
BETTER?

Generally speaking, anything that removes policy
(i.e. decision making) from a process is good. A user
centric model takes a step towards that. However, it
takes one element of policy out of the picture
without necessarily removing other policy decisions.
So, the first thing is to establish how many
remaining policy decisions there are. For example,
if YouTube were to adopt a user centric model of
distribution, other in-house policies would remain
that would continue to affect the payout of royalties
- e.g. how their algorithms can be used to raise the
profile of your repertoire, or how they charge
advertisers etc.
Another question is; “if I have 5,000 views of my new
video, am I better off proactively getting paid for all
of those exact 5,000 views, or am I better off keeping
quiet and perhaps getting paid for 3,000 views of my
video plus 2,000 views of the next hot new artist’s
video?” There are no stupid questions when it comes
to understanding distribution policies. Make sure
you ask for information because it is not always
forthcoming otherwise.
Ultimately a user centric model takes out some of
the policy decisions, but not everyone will be a
winner if it is used more broadly. It will simply move
money around.

URBAN MYTHS
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ARPU IS
THE HOLY
GRAIL?

As we’ve seen above, the Average Royalty Per
User is a useful tool in measuring overall trends.
At one point, labels talked about it all the time,
but it has never replaced the revenue
share/advance/minima as the focus of a deal
negotiation. In fact, it’s unlikely that it ever will be
as it’s hard to calculate ARPU other than
retrospectively. It remains, however, a useful
measurement when reviewing deals.

While we look at new campaigns we mustn’t
forget the old ones. Safe harbour is still relied on
by DSPs to avoid paying royalties. We must keep
this on our radar!

DON’T
FORGET
SAFE
HARBOUR!

18. CONCLUSION
This document sets out to create an overview of the licensing landscape and
gives some indicators as to where you can look to grow your digital business
and improve your position. Much of this is based on personal experience and
subjective opinion but hopefully it will be helpful in pointing out some of the
key factors. Much of it depends on people and issues outside your control, so
the main focus has to be on trying to increase your power, and the best way
to do this is undoubtedly to create a pool of repertoire and a sizeable market
share.

"The impact of independent operators continues
to significantly influence the music publishing
industry. Focusing on our strengths and sharing
expertise really helps to bolster our position and
enables us to maximise opportunities."

ANDRÉ DE RAAFF
CEO, CTM

CONCLUSION
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